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Payment in lieu of notice

Employers should be aware that all garden leave 

provisions governed by Hong Kong law are defeated 

if the employee resigns and is prepared to make 

a payment in lieu of notice. Such a payment, if 

for the full amount of the notice period, will bring 

the employment contract to an immediate end. A 

provision allowing an employee to be put on garden 

leave during their notice period will then have no 

operation.

Drafting a garden leave clause

A well-drafted garden leave clause should include 

provisions:

•	 stating that the employee can be placed on garden 

leave for up to the full term of their notice period; 

•	 stating that the employer is not required to give the 

employee any work during the garden leave period; 

•	 stipulating that, during garden leave, the employee 

will continue to remain employed and therefore 

bound by all the usual obligations (including all 

implied common law obligations such as the 

obligation to act in good faith); 

•	 specifying the acts that the employee is not entitled 

to do while on garden leave without the consent 

of the employer (which will normally include a ban 

on the employee attending the office, contacting 

customer and clients and accessing databases); and 

•	 requiring the employee to be available to work if 

required or specifying the work that the employee 

will be required to complete while on garden 

leave (such as preparing files for handover to 

replacement staff).

Enforcing garden leave

Garden leave is usually invoked by simply informing 

the employee that they will be placed on garden 

leave under the relevant provision in the employment 

contract.

However, unlike most other terms of the employment 

contract, which are enforceable simply as contractual 

terms, the employer’s right to place the employee on 

garden leave is dependent on the garden leave being

•	 used to protect a legitimate interest of the 

employer; and 

•	 no longer than is necessary to protect that interest 

(ie a similar test to whether a post-termination 

restriction is enforceable). 

From a legal perspective, it is not immediately clear 

why a contractual term operating during the term 

of the employment should be subject to any further 

condition. By contrast – and as the name suggests – 

post-termination restrictions seek to operate after the 

employment contract has come to an end and there 

are good public policy reasons why an employer’s 

control over a former employee should be limited.

Nevertheless, it seems that if no legitimate interest 

will be protected by placing the employee on garden 

leave, or if the garden leave period is longer than 

necessary to protect that interest, the court may 

treat the garden leave provision as unenforceable 

and require the employer to allow the employee to 

continue to work during the notice period.
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Getting serious about equal employment 
opportunity

How knowledgeable are recruitment agents, human resource managers, corporate social responsibility 

and diversity departments in multi-national corporations about the accessibility of Hong Kong’s transport 

system, main tourist attractions, hotels and restaurants? 

Our guess is not very. Which brings us to the question of what practical information recruitment 

managers and human resources mangers can provide job applicants who may use a wheelchair or have 

physical limitation. Or even employees based in overseas offices or clients coming into town for business 

or leisure.

Kennedys’ marketing and business development manager, Sarah Fuller, has recently written and published 

the first accessible Hong Kong city guide of its kind in Asia for people with disability. It is available at 

leading bookstores in Hong Kong (Bookazine, Dymocks, Kelly & Walsh, Swindon Books) and online at: 

www.wheelawaydisabledtravel.com 

Wheel Away Disabled Travel – Hong Kong is an essential city guide offering a variety of information, 

practical tips and suggestions. The detailed research, personal tone and hands-on approach 

of the author, Sarah Fuller, comes across in this carefully 

thought through, and easy to navigate city guide.  

It contains detailed information on:

•  Accessible transportation

•  Over 100 hotels

•  370+ restaurants

•  Top tips for sightseeing and shopping

The Hong Kong city guide is not only for people with disability, 

but also of interest to those who may be incapacitated short-

term by a sporting or other injury, seniors who aren’t so nimble 

on their feet, or families with children in prams.
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